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Registrar’s Refusal to Register a Statutory Covenant 
 
In Townsville Port Authority v Max Locke, Registrar of Titles [2004] 
QSC 5, Moynihan J was required to determine if the Registrar had 
erred in law in refusing to register a covenant instrument.  The decision 
is illustrative of the restrictions inherent in s 97 A of the Land Title Act 
1994. 
 
A developer applied to the Townsville City Council for a development 
permit allowing for multiple residential homes on a site which was a 
former ferry terminal.  The site was adjacent to the Port of Townsville 
operated by the Townsville Port Authority (‘TPA’).  The developer, the 
TPA and the Townsville City Council had significant concerns about the 
potential adverse impact of the conduct of port operations on the 
adjacent proposed residential development.  These concerns included 
that the developer’s successors in title might sue the Council or the 
TPA.  The council approved the developer’s application subject to 
conditions, including an obligation for the developer to register a 
covenant instrument with the covenantee being the Townsville City 
Council.  The covenant was expressed as relating to the use of the lot 
or the building proposed to be built on the lot (Land Title Act 1994, s 97 
A (3)(a)).  The covenant contained a restriction on liability: 
 
“Neither the Council or TPA shall be liable by way of injunction, 
restraining order, damages or similar relief to the Covenantor, 
Proprietor or Registered Proprietor for any loss of amenity or 
enjoyment of the use of the Land from any lawful noise, air particle 
emissions and other effects associated with Port Activities including but 
not limited to the movement of persons and the import, export, 
transhipment, handling, storage and distribution of cargo, live produce, 
products, minerals and material and any and all vehicle movements 
relating to any such Port Activities.” 
 
The covenantor and the Council acknowledged, pursuant to s 55 of the 
Property Law Act 1974 (Qld), that the covenant was for the benefit of 
the TPA (together with the Council) with execution of the schedule to 
the covenant constituting acceptance by the TPA of the benefit as 
required by s 55. 
 
After the issue of requisitions, and subsequent correspondence and 
negotiations, the Registrar declined to register the covenant instrument 
either in its original or amended form.  In taking this stance, the 
Registrar contended that the instrument was not a covenant in terms of 
the statutory provision and was uncertain; the covenant did not ‘relate 
to the use’ of the subject land or any proposed building and that the 
applicant, the TPA, was not a qualified covenantee under s 97 A of the 
Land Title Act 1994. 
 
Moynihan J agreed with the Registrar that the covenant was incapable 
of registration and dismissed the application.  In a decision which 
turned on the construction of s 97 A (3)(a) of the Land Title Act 1994, 
Moynihan J observed that the covenant was designed to protect the 
TPA and the Council from potential liability for the adverse affects of 
the activities arising from port operations and, as such, if it related to 
any land it related to the TPA’s land on which the port operations were 
conducted.  Further, a covenant not to sue in respect of port activities 
did not restrict or mandate the use of the subject lot or any building on 
the lot as required by the legislation.  Finally, the TPA lacked standing 
to be a registered covenantee and this result was not changed by 
invoking s55 of the Property Law Act 1974 (Qld) as s 55 was subject to 
the operation of the Land Title Act 1994 (Property Law Act 1974 (Qld) s 
55 (5).) 
 
The decision clearly illustrates the vigilance that will be exercised by 
the Registrar to ensure that the statutory covenant procedure is not 
utilised for purposes beyond those expressly contemplated by the Land 
Title Act 1994. 
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